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ABSTRACT
A key founding principle of American Constitutional Democracy is that of
“checks and balances.” In The Federalist, James Madison famously
observed, “If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal controls on
government would be necessary.” Since men are not angels – and our
governors surely are not – “the great difficulty lies in this: you must first
enable the government to control the governed; and in the next place
oblige it to control itself.” The founders of the American Constitution
sought to embed checks and balances through two basic divisions of
power. First, they divided sovereign authority between the states and the
federal government, a principle known as “federalism.” The second
involved the further division of the federal government into three branches
– the legislature, executive and judiciary – a principle known as “separation
of powers.” However, during the first two years of the administration of
President Donald Trump, two of the three branches, the legislature and
executive, were controlled by one party, and those two have done as much
as they could to take control of the third. This left the federal government
largely bereft of any checks and balances, with only federalism as a
possible restraint on federal overreach. Chancellor & Dean David Faigman
will discuss the consequences of this concentration in power and what it
has meant over the last two years and what we can expect following the
mid-term American elections over the next two years. Topics of concern
range widely, and will include immigration, religious freedom, freedom of
speech, foreign relations and the war power, and the sanctity of the
judiciary.
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